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STATE OF W SCONSI N ) | N SUPREME COURT
State of W sconsin, FILED

Pl ai ntiff-Respondent, JUN 25, 1998

V.

Marilyn L. Graves
Clerk of Supreme Court

Juan Eugeni o, Madison, W

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The defendant, Juan Eugeni o,
seeks review of a published decision of the court of appeals?
that affirmed the defendant's conviction for first-degree sexual
assault of a mnor. The defendant argues that the circuit court
erred in allowwng the State to offer character evidence of a
victims truthfulness and in introducing evidence of the victims
prior consi st ent or al statenents under t he "rul e of
conpl et eness. " The defendant also asserts prosecutorial
m sconduct arising from the State's failure to encourage the
victimto cooperate with a defense investigator prior to trial.
Because we determne that the circuit court properly admtted
both the character evidence and the conplete prior statenents,

and because we discern no |egal basis for a <claim of

! State v. Eugenio, 210 Ws. 2d 347, 565 N.W2d 798 (Ct.
App. 1997)(affirmng order of Circuit Court for Kenosha County,
David M Bastianelli, Judge).
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prosecutorial msconduct, we affirmthe decision of the court of
appeal s.
l.

12 The defendant was charged with one count of first-
degree sexual assault of a child and one count of "threats to
injure," contrary to Ws. Stat. 8§ 948.02(1)? and 943.30(1),°
respectively. The charges arose from an incident four years
earlier in the spring of 1991 in which the defendant allegedly
sexual | y abused a six-year-old child, and then threatened to kil
her if she told anyone.

13 As part of the pretrial investigation, the defendant's
attorneys asked the victims nother to allow the child to speak
with a defense investigator. The victims nother contacted the
district attorney's office, which arranged for the neeting to

occur in that office. At the scheduled neeting between the

2 Ws. Stat. § 948.02(1) provides:

Sexual assault of a child. (1) FIRST DEGREE SEXUAL
ASSAULT. Whoever has sexual contact or sexua
intercourse wwth a person who has not attained the age
of 13 years is guilty of a Class B fel ony.

Unl ess otherwi se noted, all statutory references are to the
1991- 92 vol unes.

8 Ws. Stat. & 943.30(1) provides in pertinent part:

Threats to injure or accuse of crine. (1) Woever,
either verbally or by any witten or printed
communi cation, maliciously . . . threatens or commts
any injury to the person . . . of another, with intent

thereby to extort noney or any pecuniary advantage
whatever, or wth intent to conpel the person so

threatened to do any act against the person's wll or
omt to do any lawful act, is guilty of a Cass D
f el ony.
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investigator and the <child, an assistant district attorney
neither actively encouraged cooperation with the defense nor
di scouraged such cooperation. She advised the victinls nother
that the defense investigator was present to elicit information
fromthe child for later use in court. The nother subsequently
refused to allow her child to be questioned by the investigator
concluding that the investigator's purpose was to "ness up" her
daught er.

14 The defendant then asked the circuit court to dismss
the case, asserting that the assistant district attorney's
actions constituted prosecutorial m sconduct. The def endant
claimed that under the standards of conduct adopted in State v.
Si mmons, 57 Ws. 2d 285, 203 N.W2d 887 (1973), the assistant
district attorney had a duty to encourage the victins
cooperation with the defense investigation. The circuit court
deni ed the request for dismssal.

15 At trial, the defense highlighted in its opening
statenment what it considered to be inconsistencies in the
victims statenents and the defense's theory that the victi mnmade
those statenments to get attention. The defense continued this
concentration on inconsistencies during its cross-exam nation of
the victim

16 Consi dering defense counsel's assertions at opening
statenents to be an attack on the victims character, the circuit
court, pursuant to Ws. Stat. 8§ 906.08(1), allowed the State to
rehabilitate the victims character by offering the testinony of

the victims school counsel or. The counselor testified that in
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her opinion the victimwas a truthful individual. Based on the
rule of conpleteness, the <circuit court also admtted the
hi ghl i ghted i nconsistent statenents in their entirety.

7 The jury subsequently convicted the defendant of sexually
assaulting the wvictim but acquitted him of the "threat to
injure” count. The circuit court then sentenced the defendant to
12 years in prison. The defendant appeal ed the conviction.

18 The court of appeals affirned. It concluded that the
circuit court properly exercised its discretion in admtting the
testinony concerning the victims character for truthful ness.
Next, the court of appeals determned that the victins
consistent oral statenents were adm ssible under the rule of
conpleteness as it exists in our comon |aw Finally, the
appel l ate court concluded that the circuit court had not erred in
denying the defendant's notion based on prosecutorial m sconduct
since the assistant district attorney had not actively
di scour aged the victims cooperation W th t he def ense
investigator and since no duty exists to actively encourage
cooper ati on.

.

19 The defendant first <challenges the circuit court's
adm ssion of character testinony offered by the State to
rehabilitate the truthfulness of the victim under Ws. Stat.

8§ 906.08(1). Pursuant to that statute:

the credibility of a wtness my be attacked or
supported by evidence in the form of reputation or
opinion, but subject to these limtations: a) the
evidence may refer only to character for truthful ness
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or untruthful ness, and b), except with respect to an
accused who testifies in his or her own behalf,
evi dence of truthful character is adm ssible only after
the character of the witness for truthful ness has been
attacked by opinion or reputation evidence or
ot herw se.

Ws. Stat. § 906.08(1).

10 As a threshold matter, the parties dispute the standard
of review by which we review a circuit court's determ nation that
the character for truthful ness of a witness has been inpugned in
a manner sufficient for the party offering the witness to proceed
under Ws. Stat. § 906.08(1).* The defendant asserts that we
review such issues as a matter of law, while the State woul d have
us consi der the decision as a m xed question of |aw and fact.

11 A determnation of whether a witness's character for
trut hful ness has been attacked in a manner sufficient to invoke
Ws. Stat. 8 906.08(1) necessarily requires a circuit court to
wei gh the inpact of the proffered character allegations based on
their content and the tenor with which they are offered. Thus,
such inquires are circunstance dependent. See Federal Advisory
Commttee Note to Federal Rule of Evidence 608; Charles Al an

Wight & Victor Janmes CGold, Federal Practice and Procedure

8§ 6116, at 66-73 (1993). Because we cannot suitably evaluate
such factors based on a cold record, a circuit court's decision
that a witness's character for truthful ness has been attacked is

due the deference that this court normally awards evidentiary

* Except for mnor textual differences and Wsconsin's
broader allowance of character testinmony where an accused
testifies in his own behalf, Ws. Stat. 8§ 906.08 and Federal Rule
of Evidence 608 are identical.
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rulings. See Mchael RB. v. State, 175 Ws. 2d 713, 723, 499

N. W2d 641 (1993).
12 However, we are also cognizant that a proper exercise
of discretion requires the circuit court to apply the correct

standard of law to the facts at hand. See State v. Pharr, 115

Ws. 2d 334, 342, 340 N.W2d 498 (1983). Because determ nation
of the proper legal standard to be applied by circuit courts
faced wth possible character attacks on wtnesses requires
interpretation of Ws. Stat. 8 906.08, we conduct that portion of

our review of this case as a matter of law. See McEvoy v. G oup

Heal th Coop. of Eau Claire, 213 Ws. 2d 507, 517, 570 N.W2d 397

(1997). Accordingly, we determne that the issue in this case is
a m xed question of fact and |law and we turn to an exam nation of
the facts and the proper test to be applied to those facts under
Ws. Stat. § 906.08(1).

13 During opening statenents, defense counsel highlighted
several inconsistent statenments nade by the victimconcerning the
circunstances surrounding her alleged sexual abuse by the
def endant . I n concludi ng her opening argunents, defense counse

then stated that:

[r]epeating a lie doesn't make it true. You wll hear
all these different versions because every tine she's
told soneone the story has changed. What didn't change
was the attention she got for telling the story, the
excitenent. . . . You wll hear testinony that as a
result of this disclosure police officers came to see
her, social workers cane to see her. She went to
court. She net with victim wi tness people. She net
with district attorneys. You wll hear that she
received a great deal of attention for this disclosure.
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Def ense counsel then focused her cross-exam nation of the victim
on these sane inconsistencies.

14 Believing the defense counsel's tactics to be an attack
on the character of the victim the State offered the testinony
of the victims school counselor that the victimwas a generally
truthful individual. After consideration, the circuit court
allowed the witness to opine as to the victims truthful ness
based on Ws. Stat. § 906.08(1). The circuit court made this

ruling after finding that:

the character has been attacked both in opening by
defense counsel and in cross-examnation, primarily
opening, and |I'm basing that on the follow ng, not so
much the questions being asked but on the opening it
seened to indicate certain inproper notives dealing

with her character, to get attention, etc., as it
relates to making up or fabricating the story. :
[ T]herefore . . . the Court believes the character has

been attacked and, consequently, would allow the basis
of the opinion testinony.

In making this determnation, the circuit court relied upon State

v. Eisenberg, 48 Ws. 2d 364, 180 N.W2d 529 (1970).

115 As noted above, Ws. Stat. 8§ 906.08(1) wll allow a
witness's penchant for truthfulness to be the topic of
rehabilitative evidence only when "the character of the wtness
for truthful ness has been attacked by opinion or reputation
evidence or otherwise." Ws. Stat. 8 906.08(1). Application of
this portion of the statute raises tw |egal questions. First,
do assertions about a wtness's character nmade during opening
statenments constitute an attack on the character for truthful ness
of the witness "by opinion or reputation evidence or otherw se?"

Second, assumng that the assertions nade during opening
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statenments can call a witness's character for truthfulness into
question for Ws. Stat. 8§ 906.08(1) purposes, what kind or degree
of "attack" is necessary for the character of the wtness to be
i nplicated under Ws. Stat. § 906.08(1)?

16 Wsconsin Stat. 8 906.08(1) does not provide an
exclusive list of the types of character attacks that fall within
its bounds. The statute nmerely notes that the attack nust be
made "by opinion or reputation evidence or otherwse." There is
no dispute that opening statenments do not constitute "evi dence"

for purposes of the circuit court proceedings. See Bridges v.

State, 247 Ws. 350, 370, 19 N.W2d 529 (1945); see also Ws. Jl-
Crim 157 (remarks of counsel not evidence); cf. Ws. JI-Crim 160
(closing argunents not evidence). Accordingly, for an attorney's
opening statenents to inplicate Ws. Stat. 8 906.08(1), it nust
fit wwthin the term"otherw se,” an undefined term

117 Character evidence concerning truthfulness is "offered
as circunstantial evidence from which the jury may infer that

subject wtness' truthfulness (i.e. sincerity) at trial."” 7

Daniel N. Blinka, Wsconsin Practice: Evidence 8§ 608.1, at 296

(1991). Wil e remarks of counsel during opening statenents nmay
not constitute evidence per se, such remarks about the character
of a wtness are assertions which reach the jury, who nust then
assess the character and credibility of the challenged w tness.

To refuse to allow a witness whose character has been attacked in
such a manner to be rehabilitated woul d give attorneys unbounded

license. See also People v. Witers, 588 N E 2d 1172, 1174 (1I1.

1992) ("To hold otherwi se would enable the defendant to get away
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w th using her opening statenent to vilify the victim s character
and thus poison the water wthout offering any supporting
evi dence. ").

118 Moreover, we note that courts have acknow edged that a
character attack on a wtness sufficient to invoke Ws. Stat.
8 906.08(1) may arise from the circunstances in which an attack

on a witness is nade. See Blakely v. Bates, 394 N.W2d 320 (Il owa

1986). Accordingly, where an attorney attacks the character for
truthfulness of a potential witness in an opening statenent,
testinmony presented to rehabilitate that wtness may be

appropriate. See also United States v. Jones, 763 F.2d 518, 522

(2d Cir. 1985); United States v. Cruz, 805 F.2d 1464 (11th Gr.

1986). We turn then to an exam nation of the nature of a circuit
court's evaluation of such attacks.

119 It nust be acknow edged from the beginning that Ws.
Stat. 8 906.08(1) is not intended to apply to a broad range of
attacks on a witness's testinony. It is a narrow rul e designed
to be invoked only in imted situations. For instance, "proof
that a witness made a prior inconsistent statenent may show a
poor nmenory or inaccurate perception of events w thout inpugning
the witness' integrity or character for 'truthfulness.'" 7

Daniel D. Blinka, Wsconsin Practice: Evidence, § 608.1 at 298

(1991). Thus, contradiction in testinony is not to be equated

pro forma with an attack on character. See United States v.

Thomas, 768 F.2d 611 (5th G r. 1985); State v. Johnson, 784 P.2d

1135 (Utah 1989).
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120 However, the question of what constitutes a character
attack wunder Ws. Stat. 8§ 906.08(1) renuins. The def endant
argues that the statute "does not call for the introduction of
"truthful character' evidence if the evidence only shows that a
witness is lying in the pending case or that the wtness may have
a notive to lie in the instant case." Defendant's brief at 9.
Rat her, the defendant <clains that Ws. Stat. 8§ 906.08(1)
rehabilitative testinony is allowable only where a wtness's
aggregate noral predisposition for untruthfulness is attacked.

21 The State initially responds that "any tinme a party
suggests that a witness is consciously lying . . . there is an
unspoken assertion" that the witness has the character trait of
unt r ut hf ul ness. State's brief at 10. In the alternative, at
oral argunent the State agreed with the defense position that
Ws. Stat. 8 906.08(1) rehabilitative testinmony is only allowable
upon a general attack on the wtness's character for
truthful ness. Thus, in essence we are left to consider whether
it is enough to assert that a witness is lying in a specific
i nstance, or whether the witness nust be attacked as a "liar"
generally, and which of these scenarios happened in the case at
bar .

122 While we have not directly confronted this issue
previously, the court of appeals in Anderson determ ned that
whenever a circuit court "believes that the nature of the
evidence and the tone of the exam nations, when considered as a
whol e, are tantanount to an accusation that a wtness is |ying,

the court may permt the introduction of supportive character

10
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evi dence. " State v. Anderson, 163 Ws. 2d 342, 349, 471 N W 2d

279 (C. App. 1991). Based on this language it is apparent that
Anderson offers a rule that any tine a witness is accused of
lying in a particular instance, responsive evidence buttressing
the witness's character for truthfulness is appropriate. Thi s

broad rul e has subsequently been applied in State v. Hernandez,

192 Ws. 2d 251, 257, 531 N W2d 348 (C. App. 1995); see also
State v. Rochelt, 165 Ws. 2d 373, 387, 477 NW2d 659 (C. App.

1991).

123 Upon review, we reject the broad "tantanount to an
accusation that a witness is lying" test laid out by the court of
appeal s and overrule both Anderson and Hernandez. An attorney
may attack the veracity of a witness's statenents, and the intent
or nmotive with which the witness makes the statenents, wthout
calling into question the general character of a wtness for

t rut hf ul ness. See United States v. Dring, 930 F.2d 687, 690-92

(9th Grr. 1991) (di sti ngui shing between direct attacks on
testinmony and indirect attacks on character for truthful ness);

State v. Ross, 685 A 2d 1234, 1236-37 (N.H 1996); Pierson v.

Brooks, 768 P.2d 792 (ldaho App. 1989); State v. Carr, 725 P.2d

1287 (Or. 1986).

24 Character is evinced by a pattern of behavior or nethod
of conduct denonstrated by an individual over the course of tine.
Thus, allegations of a single instance of falsehood cannot inply
a character for untruthfulness just as denonstration of a single
instance of truthfulness cannot inply the character trait of

veracity. Viewwng the attack on a witness in its context, the

11
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circuit court nust believe that a reasonable person would
consider the attack on the witness to be an assertion that the
witness is not only lying in this instance, but is a liar
general |l y. Only in such circunstances wll rehabilitative
evi dence under Ws. Stat. 8 906.08(1) be appropriate.

25 Having narrowed the interpretation of the scope of
evi dence adm ssible under Ws. Stat. 8§ 906.08(1), we reaffirm
that the determ nation of whether the character of truthful ness
of a witness is being challenged is a matter left to the proper
di scretion of the circuit court. This determnation is not
dependent wupon particular |abels placed on wtnesses or even
express accusations of untruth. Rather, the inquiry is to be
conducted by the circuit court based on the substance of the
character allegations offered and on the nmanner and tenor in
which the attack on the witness's character for truthfulness is
pr esent ed.

26 Having established this nethod of evaluation, we next
consider the circuit court's actions in this case. The circuit
court admtted the rehabilitative character evidence based on its
evaluation of the defendant's opening statenent and its
interpretation of Ws. Stat. § 906.08(1), viewed in light of
Ei senberg. The circuit court apparently did not consider the
broad test laid out in Anderson.

27 This court handed down Ei senberg three years prior to
this court's pronul gation of the Wsconsin Rules of Evidence and

t heir subsequent codification. See Eisenberg, 48 Ws. 2d at 378;

Wsconsin Rules of Evidence, 59 Ws. 2d R171 (1973). In

12
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Ei senberg, the circuit court determ ned that inproper testinony
by a wtness about another wtness's reputation for truth
justified the State's attenpts wunder the comobn law to
rehabilitate that witness with additional character testinony.
In Eisenberg the attack on the witness was an express attack on
the wtness's character for truthfulness, not a single instance
of |ying.

128 As such, Eisenberg is consistent with our decision
t oday. Neither the circuit court's reference to Ei senberg nor
its failure to apply the nowrejected test in Anderson creates an
error of law requiring correction by this court. The circuit
court here determned that the wvictims character for
trut hful ness was under attack through assertions that the victim
repeatedly lied to gain attention. Like the court of appeals, we
conclude this determnation was not an erroneous exercise of
di scretion.?

[T,

129 The defense did not confine its attack on the victimto

assertions of wuntruthfulness during opening statenents. The

defense also extensively <cross-examned the victim about

> At oral argument, the defendant repeatedly alleged that
the circuit court's ruling on this issue inproperly bolstered the
victims allegations in a case alnost entirely dependent upon the
testinmony of the respective parties. Wiile there was admttedly
little corroborative evidence in this case, the adm ssion of the
Ws. Stat. 8 906.08(1) character evidence at trial, a decision we
have already ruled not error, was in direct response to defense

counsel's character attack on the victim To allow such
character attacks to go unanswered would instead inproperly
bol ster the case of the defendant. The circuit court's ruling

merely redressed the bal ance.

13
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percei ved inconsistencies in her statenents to other individuals
about the abuse. The highlighted inconsistencies addressed such
factual issues as the tinme of year that the abuse occurred, the
victims grade in school at that tinme, and the circunstances
| eading up to the defendant's alleged abuse of the victim by the
defendant. In response, the circuit court permtted the State to
offer the challenged statenents in their entirety, to show
consi stency on significant factual issues. The circuit court
based its admission of the statenents on the rule of
conpl et eness.

130 The rule of conpleteness is codified at Ws. Stat.

8§ 901.07. The statute provides that:

When a witing or recorded statenment or part thereof is
i ntroduced by a party, an adverse party may require the
party at that tinme to introduce any other part or any
other witing or recorded statenment which ought in
fairness to be consi dered contenporaneously with it.

Ws. Stat. § 901.07.° The statute codifies in part the earlier
comon |aw rule of conpleteness recognized by this court. See

State v. HIl, 30 Ws. 416, 421 (1872); Wsconsin Rules of

Evi dence, 59 Ws. 2d Rl, R22 (1973). Wiile Ws. Stat. § 901.07
references only witten or recorded statenents, the court in

State v. Sharp, 180 Ws. 2d 640, 511 N wW2d 316 (C. App. 1993),

determned that a common |aw rule of conpleteness continues to
exist for oral statenents in Wsconsin.
131 The defendant challenges the continuing validity of

Sharp, claimng that one of the cases relied upon by Sharp,

® The terms of Ws. Stat. § 901.07 are identical to FRE 106

14
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United States v. Castro, 813 F.2d 571 (2d G r. 1987), has since

been called into question by the federal courts. The def endant
also asserts that federal cases confining the rule of
conpleteness to witten and recorded statenents, as it exists at
FRE 106, should be persuasive precedent and that applying the
rule to oral statenments allows inproper circunvention of the
hear say rul e.

132 While we agree with the end result reached by the court
of appeals in Sharp, we apply different reasoning. W sconsin
Stat. 8§ 901.07 applies to witten and recorded statenents. See
Ws. Stat. § 901.07. However, the real question debated by the
parties is whether any form of +the comon law rule of
conpl et eness, whi ch i ncl uded or al statenents, survived
codification of Ws. Stat. § 901.07

133 We determne that we need not reach back to the conmon
law rules of evidence for resolution of this inquiry. The rule
of conpleteness, as it has historically applied to ora
statenents under the common |aw, is enconpassed within the bounds
of the codified Wsconsin Rules of Evidence. W sconsin Stat

8§ 906.11 states in pertinent part:

(1) CONTROL BY JUDCGE. The judge shall exercise
reasonabl e control over the nopde and order of
interrogating w tnesses and presenting evidence so as
to (a) make the interrogation and presentation
effective for the ascertainnment of the truth, (b) avoid
needl ess consunption of time, and (c) protect w tnesses
from harassnment or undue enbarrassnent.

Ws. Stat. 8§ 906.11(1). Wth the substitution of the word

"judge" for "court," the provision is identical to FRE 611(a).

15
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134 When examning the rule of conpleteness the federal
courts have recognized that FRE 106 codifies only part of the

rule of conpleteness—waritten and recorded statenents. See United

States v. Wl kerson, 84 F.3d 692, 696 (4th Cr. 1996). "Il nherent

within this concept [of the rule of conpleteness] is the notion
that fairness should prohibit a party from presenting an
i naccurate depiction of an event through the adm ssion of parti al
evidence which is taken out of context." 171 F.R D. 330, 337
(1997).

135 The rationale of the rule of conpleteness for witing

is equally applicable to oral statenents.

Where the exam nation concerns a witing or recorded
statenent, or part thereof, the procedures to be
enpl oyed are set forth in WS. A 901.07. It is for the
trial judge to determne whether the additiona

mat eri al "ought in fairness” to be considered
cont enporaneously with the information conveyed by the
pr oponent . The judge may consider the adequacy of a

del ayed exam nation in forestalling the m sinpression.
: WS. A 901.07 allows the introduction of other
parts of the witing or recorded statenent, or
additional witings or recorded statements, as long as
the material is needed to provide the context.

The cont enporaneous adm ssibility of other parts of an
oral conversation should be governed by the sane
st andar ds. The court's authority to nmake such orders
is grounded in its power to control the node and order
of interrogation in order to effectively ascertain the
truth, as provided in WS. A 906.11

7 Daniel D. Blinka, Wsconsin Practice: Evidence 8 107.1, at 32

(1991).
136 The federal courts have acknow edged that the rule of

conpleteness is "'substantially applicable to oral testinony, as

16
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well' by virtue of Fed. R Evid. 611(a), which obligates the
court to '"make the interrogation and presentation effective for

the ascertainnment of the truth.'" United States v. Missal een, 35

F.3d 692, 696 (2d G r. 1994)(quoting United States v. Al varado,

882 F.2d 645, 650 n.5 (2d Cr. 1989)); see Castro, 813 F.2d at

576-77; United States v. Range, 94 F.3d 614, 621 (1ith Grr.

1996); United States v. Li, 55 F.3d 325, 329 (7th Gr. 1995):

United States v. Haddad, 10 F.3d 1252, 1258 (7th G r. 1993). W

agree and determ ne that FRE 611(a)'s state |aw equivalent, Ws.
Stat. 8 906.11(1), also enconpasses the rule of conpleteness for
oral statenents.

137 The rule of conpleteness for witten statenents as set
forth in Ws. Stat. 8 901.07 and the oral rule of conpleteness in
Ws. Stat. 8 906.11(1) are both designed to make the presentation
of evidence fair and effective in order to ascertain the truth.

As noted by the United States Suprenme Court in Beech Aircraft

Corp. v. Rainey, 488 U S. 153, 172 (1988):

In proposing Rule 106, the Advisory Conmttee stressed
that it 'does not in any way circunscribe the right of
the adversary to develop the matter on cross-
exam nation or as part of his own case." W take this
to be a reaffirmation of the obvious: that when one
party has made use of a portion of a docunent, such
t hat m sunderstandi ng or distortion can be averted only
t hrough presentation of another portion, the materia
required for conpleteness is ipso facto relevant and
t heref ore adm ssi bl e under Rul es 401 and 402.

Id. (internal citations omtted).
138 Thus, the need for conpleteness in order to avert
distortion nay "conpel the judge to permt the presentation of

additional testinony to tell the whole story that was partially

17
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told by the opposing party [as] an issue of |ogical relevance and
fairness . . . ." 171 F.R D. 330, 338 (1997). Indeed, "[While
FRE 106 reaches only witten or recorded statenments, there is
little doubt that a court can apply the underlying principle to
oral statenents as well. Basic notions of relevancy enbodied in
FRE 401-403, coupled with the authority of the court to contro
the presentation of evidence in the interest of clarity and order
under FRE 611, suggest as nuch." Christopher B. Mieller & Laird
C. Kirkpatrick, 1 Federal Evidence § 45, at 250 (2d ed. 1994).°

139 Al'l relevant evidence is adm ssible unless otherw se
provided by |[|aw See Ws. Stat. § 904.02. The critical
consideration in rule of conpleteness cases is whether the part
of the statenment offered into evidence creates an unfair and
m sl eadi ng i npression without the remaining statenents. \Were a
distortion can be averted, the material required for conpl eteness
is relevant to a fair representation. Thus, the evidence is
adm ssi bl e unl ess ot herw se proscribed by | aw.

140 The defendant alleges that the hearsay rules block
admttance of the evidence at issue here. However, where the
evidence is offered not to prove the truth of the matter

asserted, but rather for sone other purpose, such as providing a

" While the defendant is correct to assert that United
States v. Bigelow, 914 F.2d 966 (7th G r. 1990), refused to apply
the rule of conpleteness for oral statenents indicated in Castro,
Bigelow did not reject Castro's hol ding. Rat her, the Bigel ow
court refused to admt an oral statenment under the rule of
conpl eteness because such an adm ssion would have adversely
affected the right to a fair trial of a co-defendant. See
Bi gel ow, 914 F. 2d at 972.
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fair context on which the trier of fact can eval uate the evi dence
already offered by the opposing party, the evidence is by

definition not hearsay. See Dale A Nance, A Theory of Verba

Conpl eteness, 80 lowa L. Rev. 825, 840-41 (1995). I n other

cases, where the evidence may fall within the classic definition
of hearsay, the circuit court in its discretion may determ ne
whether the fairness requirenment of the rule of conpleteness
out wei ghs the principles underpinning the exclusionary rules and
permts the trier of fact to consider the additional offer of
oral statenents. See id. at 839-41; Dale A Nance, Verbal

Conpl et eness and Exclusionary Rules Under the Federal Rules of

Evi dence, 75 Tex. L. Rev. 51, 85-86 (1996); see also Rokus .

Bri dgeport, 463 A 2d 252, 256 (Conn. 1983).

41 The rul e of conpl eteness, however, should not be viewed
as an unbridled opportunity to open the door to otherw se
i nadm ssi bl e evidence. Under the rule of conpleteness the court
has discretion to admt only those statenents which are necessary
to provide context and prevent distortion. The circuit court
must closely scrutinize the proffered additional statenents to

avert abuse of the rule. As the court noted in Wkrent v. Toys R

Us, Inc., 179 Ws. 2d 297, 309-10, 507 N.W2d 130 (Ct. App. 1993)

overrul ed on other grounds, Steinberg v. Jensen, 194 Ws. 2d 439,

534 N.W2d 361 (1995), "an out-of-court statenment that s
inconsistent with the declarant's trial testinony does not carry
wth it, like sone evidentiary Trojan Horse, the entire regi nment
of other out-of-court statenents that mght have been nade

cont enpor aneously. "
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142 Because we determne that the comon law rule of
conpl eteness as applied to oral statenents is codified as part of
Ws. Stat. 8§ 906.11, «circuit courts confronted wth such
evidentiary issues need not retreat to the common | aw and shoul d
focus their analysis of the admssibility of oral rule of
conpl eteness evidence on the dictates of Ws. Stat. 8§ 906.11. 1In
this case the circuit court did not err in exercising its
discretion to admt the additional statenents under the rule of
conpl et eness.

I V.

143 Finally, the defendant contends that the circuit court
shoul d have dism ssed his case based on prosecutorial m sconduct
when the State failed to encourage the victim or her nother to
cooperate wth the defense investigation. In support of his
claim that the State is wunder a duty to encourage W tness
cooperation, the defendant points to our adoption in Simons of
Standard 3.1(c) of the Anmerican Bar Association Project for

Standards for Crimnal Justice, Standards Relating to the

Prosecution Function. The standard provides that:

A prosecutor should not discourage or obstruct
conmmuni cati on between prospective wtnesses and defense
counsel . It s unprofessional conduct for the
prosecutor to advise any person or cause any person to
be advised to decline to give the defense information
whi ch he has the right to give.

Siimons, 57 Ws. 2d at 292 (quoting Standards Relating to the

Prosecution Function and the Defense Function, Standard 3-

3.1(c)).
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44 In particular, the defendant focuses his reliance upon

the comentary to the attached standard which indicates that:

In the event a witness asks the prosecutor or defense
counsel . . . whether it is proper for the witness to
submt to an interview by opposing counsel or whether
he is under a duty to do so, the wtness should be
informed that, although he is not under a legal duty to
submt to an interview, it is proper and nay be the
duty of both counsel to interview all persons who nmay
be witnesses and that it is in the interest of justice
that the witness nmake hinself available for interview
by counsel.

Id. at 293.

45 Readi ng these provisions together, the defendant objects
to the assistant district attorney's alleged statenents to the
victims nother which led the nother to believe that the purpose
for the defense interview of her daughter was to obtain
i nconsi stent statenents with which to attack the daughter's
credibility at trial. The defendant asserts that under the
standard and its comentary the State was required to advise the
victims nother that the defense was obligated to interview the
victimand that it is in the interests of justice that the victim
make hersel f available to the defense.

46 This court explicitly adopted the |anguage of standard

3.1(c) into the law of Wsconsin in State v. Simmons. See

Simmons, 57 Ws. 2d at 293. In contrast, while we also
referenced and quoted the official commentary to Standard 3. 1(c)
in Simons, we did not expressly adopt that commentary in Simmons
in the manner in which we adopted the standard itself. See id.

at 292-93.
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147 While the defendant would have us conclude that our
prior discussion of the commentary was in fact the equival ent of
adopting that comentary, we decline to do so. In rendering
decisions this court examnes a wde variety of |earned |Iegal
sources not previously incorporated into the corpus of our |aw
Wi |l e such sources may provide guidance in particular cases, and
may even be |abeled "persuasive authority" on occasion, to
declare such sources the law of Wsconsin absent our express
adoption would ascribe to these sources a superior status to

which they are not entitled. See, e.g., Paulson v. dson

| mpl emrent Co., Inc., 107 Ws. 2d 510, 523-24, 319 N.W2d 855

(1982); D ppel v. Sciano, 37 Ws. 2d 443, 459, 155 N.W2d 55

(1967): Collins v. Ei Lilly Co., 116 Ws. 2d 166, 196, 342

N. W 2d 37 (1984).

148 1In the alternative, the defendant asks us to explicitly
adopt the commentary to Standard 3.1(c) today and find in his
favor on that basis. W note, however, that the commentary that
the defendant would have us adopt was nodified in 1993. The

commentary as revised now reads in part:

[ T] he witness should be informed that there is no | egal
obligation to submt to an interview It is proper,
however, and may be the duty of both counsel in certain
cases to interview all persons

Comrentary to Anerican Bar Association Standards for Crim nal

Justice, Prosecution Function Standards 3.1, at 50 (3d ed. 1993).

149 Thus, even were we to accept the defendant's argunent
and adopt the revised comrentary, our result wuld be no

different. The revised comentary does not support the
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def endant's argunent that prosecutors renmain under an affirmative
duty to encourage witnesses to participate or to informw tnesses
that it is in the interests of justice that they nmake thensel ves
available to the defense. See Commentary to Anerican Bar

Associ ation Standards for Crimnal Justice, Prosecution Function

Standards 3.1, at 50 (3d ed. 1993).

150 However, while we do not adopt the commentary, we note
t hat prosecutors continue to be bound by the standard itself, as
adopted in Simons. As the representative of the State,
prosecutors are in a unique position to influence wtnesses.
Al l ow ng prosecutors to discourage w tnesses from conmuni cating
wth the defense and from cooperating in the resolution of
crimnal matters would inpede the efficient admnistration of
justice in this state. Prosecutors are in the business of
justice, not in the business of convictions.?

151 While prosecutors my not discourage w tnesses from
cooperating with the defense, they are also not under an
affirmative | egal duty to encourage such cooperation. W did not
in the past adopt the commentary to Standard 3.1(c). Because the
commentary has been anended, it no longer supports the
defendant's argunent that prosecutors are under an affirmative

duty to encourage wtness cooperation in every case.

8 The State acknow edged at oral argument that when a
prosecutor is faced with a witness inquiry, it is appropriate for
the prosecutor to present the witness with three options: to neet
with the defense investigator, to neet with the investigator in
the presence of soneone from the prosecutor's office, or to
decline to neet with anyone fromthe defense.
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Accordingly, we determne that there was no prosecutorial
m sconduct and the circuit court correctly denied the defendant's
nmotion for dismssal.

V.

52 Upon review we conclude that the circuit court did not
err in admtting the disputed evidence. The circuit court
determned that defense counsel's assertions during opening
statenents constituted a gener al character attack and
appropriately allowed rehabilitative testinony under Ws. Stat
8 906.08(1). In addition, because Ws. Stat. 8 906.11 codifies
the rule of conpleteness as applied to oral statenents, the
circuit court correctly admtted the victinms disputed statenments
in their entirety to provide context. Finally, because a
prosecutor is wunder no legal duty to actively encourage
participation of a wtness in a defense investigation, and
because the prosecutor here did not actively discourage the
victims cooperation, the defendant's claim of prosecutorial
m sconduct nust fail. Accordingly, the decision of the court of
appeal s is affirned.

By the Court.—JFhe decision of the court of appeals is

af firned.
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